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Todd v. Sykes — Decided at Wytheville, June 15, 1899— Cardwell, «T: 

1 . Fraud — Undue influence — Burden of proof — Indicia of fraud — Presumption. 
In a suit to set aside a deed on the ground of fraud and undue influence, the bur- 
den of proof is, as a rule, on the plaintiff to prove the fraud and undue influence 
alleged, and such proof must be clear and convincing. But if indicia of fraud are 
proved so that the fraud may be presumed from the circumstances and condition 
of the parties or their intimate and confidential relations one to the other, as 
parent and child, or in any other way, the burden of proof shifts to the defend- 
ant, and he is obliged to repel the presumption of fraud and undue influence by 
strong and clear evidence. 

2. Fraud — Prima facie ease — Relationship of parties — Burden of proof. If the 
relationship of the parties and the surrounding circumstances cast doubt upon the 
payment of the consideration for a conveyance, the burden of proving such pay- 
ment and of showing good faith in the transaction is on the grantee. 

3. Fraud — How established. Fraud may be established by circumstantial evi- 
dence as well as by direct and positive proof, and in most cases circumstantial evi- 
dence is the only proof that can be adduced. A transaction, however, may, of 
itself and by itself, furnish proof of fraud so conclusive as to outweigh the answer 
of the defendant and even the evidence of witnesses. 

4. Fraud — Indicia — Relationship of parties — Case in judgment — Burden of proof. 
False admission of receipt of consideration, absence of means in the grantee, fail- 
ure on the part of the grantee to produce evidence supposed to be within his reach, 
unusual mode of payment, and want of clear proof, are among the indicia of fraud. 
Mere relationship of the parties is not alone a badge of fraud, but it strengthens 
a presumption arising from other circumstances, and calls for close scrutiny. In 
the case in judgment, the evidence raised a presumption of fraud and undue influ- 
ence against the defendant, and shifted the burden of proof upon him to establish 
the good faith and honesty of the transaction assailed by clear and strong proof. 
This he failed to do. 

5. Appeal and Error — Record — Opinion of trial judge. If the opinion of the 
trial judge is referred to in the decree deciding the cause as setting forth the reasons 
for his decision, it becomes a part of the record, and it is proper to copy it as a 
part of the record certified to the appellate court. 



Dulany and Others v. Smith and Others. — Decided at Wythe- 
ville, June 15, 1899.— Keith, P: 

1. Chancery Practice — BUI by legatee against executor and debtor — When al- 
lowed — Demurrer. A bill filed by a legatee against an executor and one who is 
indebted to, or has in hand property of, the estate of the testator, is not bad 
on demurrer for want of equity where it is charged that the executor is unfaithful 
to his trust, that he is colluding with the debtor of the estate, and that he is con- 
trolled by a desire to unfairly protect and promote the interests of such debtor to 
the prejudice of the rights of the legatee. 

2. Chancery Pleading — Discovery — Self-crimination. A defendant is not 
bound to answer interrogatories which will expose him to pains, penalties, or 
punishment, or to a criminal prosecution, or which will probably subject him to 
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that danger, as no man can be required to criminate himself. But a bill which 
states a case for equitable relief, independent of such discovery, is not demurrable 
simply because it calls for such discovery. The defendant has the right to refuse 
the discovery, if he so elect. 

Oliver v. Mutual Life Ins. Co. of New York. — Decided at 
Wytheville, June 15, 1899.— Cardwell, J: 

1. Life Insurance — Prepayment of premium — Delivery of policy — Conditions 
precedent. Although the soliciting agent of an insurance company may agree to 
receive the premium and deliver to an applicant a policy on his life when the 
application has been received and a policy issued by the company, if the written 
application is made a part of the policy and it is therein provided that the con- 
tract of insurance is not to take effect until the first premium has been paid and 
the policy delivered, and the applicant has declined to pay the first premium and 
take a "binding receipt" at the time of the application, the company, while acting 
in good faith, is not liable for a loss occurring before the payment of the first 
premium and delivery of the policy. Such payment and delivery are conditions 
precedent to liability on the contract. 



Lee and Wife v. Mutual Eeserve Fund Life Association. — 
Decided at Wythville, June 15, 1899. — Buchanan, J : 

1. Pleading — Misjoinder of Parties — Demurrer. Misjoinder of parties is not 
a good ground of demurrer. The word may in the act of February 26, 1896 (Acts 
1895-6, p. 453), means shall. 

2. Contracts — Refusal to perform — Action for breach — Conditional Repudiation 
— Insurance — Assessments. Where there has been a total refusal by one of the 
parties to perform his part of the contract, the other may elect to sue at once for 
the breach, without waiting for the time of performance to arrive. But to justify 
such suit there must be a distinct, unequivocal, and absolute refusal to perform 
the contract. Notice by an assessment insurance company that if certain increased 
assessments are not paid in a given time it will declare the contract void is a con- 
ditional reputation, and no action will lie for the breach of the contract until the 
company declares the contract void. 

3. Insurance — Illegal assessments — Avoidance of policy — Action for breach of con- 
tract. An averment that an insurance company has made and is making illegal 
assessments on its policy holders, including the plaintiff, is not sufficient to show 
that the company has repudiated the contract and refused to perform it so as to 
entitle the plaintiff to sue at once to recover its value. The policy holder is only 
bound to pay lawful assessments, and then only upon proper notice. Befusal to 
pay illegal assessments is no reason for avoiding the policy, and the policy holder 
is not entitled to maintain an action against the company before the policy has 
been declared void. 

4. Insurance — Statutory complaint — For what filed. The statutory complaint on 
an insurance policy can only be filed where the loss or death insured against oc- 
curred before the institution of the suit. It cannot be filed upon an averment 
that the company has wholly repudiated and abandoned the contract. 



